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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Did the arresting officers have probable cause to 
believe a felony was being committed where: 


(a) a narcotics detective received a phone call from 
| an informant saying (1) that appellant and his wife 
| Were about to make a trip to Northeast Washington to 
| obtain heroin, (2) that the couple occasionally used a 
blue Mercury with D.C. license plates PL-993 when mak- 
ing these trips, and (3) that appellant and his wife had 
| been selling heroin in the vicinity of 8th and L Streets, 
N.W.; (b) this informant was known by this detective 
, to have been reliable in the past; (c) this was the second 
reliable person who had informed this detective that ap- 
pellant and his wife were selling heroin in this area; (d) 
; this detective knew that appellant had been previously 
convicted on narcotics charges; (e) the detective and 
| other officers immediately proceeded to 8th and L Streets, 
| N.W., observed appellant and his wife in the described 
| blue Mercury, followed them to an address in N.E., ob- 
, served them enter an apartment house, and followed them 
i back to 8th and L Streets, N.W.; (f) before any arrest, 
as the police approached the car in which appellant was 
sitting, appellant’s wife threw her purse from the car 
and it was found that the purse contained 26 decks of 
white powder (heroin) ? 
| 2. In the light of the above facts, did the trial court 


properly refuse to order disclosure of the informant’s 
identity? 


INDEX 


Argument: 


I. Appellant’s arrest was on probable cause and the sub- 
sequent search incident to the arrest was valid 


II. The trial judge and the motion judge did not err in re- 
fusing to order disclosure of the informant’s identity. 


Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed May 18, 1964, appellant was 
charged with unlawful possession of narcotics in violation 
of 26 U.S.C. §4704(a) and 21 U.S.C. §174. Tried in 
the District Court before a jury on April 12, 18, 14, 1965, 
and found guilty on both counts, appellant was subse- 
quently sentenced to ten years imprisonment. 

Before trial appellant moved to suppress certain evi- 
dence seized from him upon his arrest. This motion was 
denied after a hearing before Judge Joseph C. McGar- 


(1) 
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raghy. The testimony adduced tended to show the fol- 
lowing events. At about 11 a.m. on January 17, 1964 
Detective David Paul of the Narcotics Squad of the 
Metropolitan Police Department “received a phone call 
from a previously reliable source” notifying him that 
Joseph Nelson, the appellant, and his wife “were getting 
ready to make a trip to Northeast, Washington for the 
purpose of getting a fresh supply of heroin” (M.Tr. 12).* 
This informant, who was known by this detective to be 
reliable, further stated that appellant and his wife had 
been selling heroin in the vicinity of 8th and L Streets, 
N.W. and that when they made these trips to Northeast 
to pick up heroin they would occasionally use a blue 
Mereury with D.C. tags PL-993 (M.Tr. 12.) Appellant 
was known to Detective Paul as a former violator of the 
Federal Narcotics Law (M.Tr. 16). Moreover, another 
reliable person had also informed him that appellant and 
his wife had been selling heroin in the vicinity of 8th 
and L Streets, N.W. (M.Ty. 12). 

Shortly after receiving this information this detective 
and other officers drove to the vicinity of 8th and L 
Streets, N.W. Upon arriving they observed a blue Mer- 
cury with license number PL-993 coming out of the 1000 
block of 8th Street. They further observed that appellant 
was seated in the front seat, his wife in the back, and 
a second man driving. The police followed the car to 
56th Street, N.E., where they saw appellant and his wife 
enter an apartment house at 301 - 56th Street, Northeast. 
(M.Tr. 12-14.) After 15 minutes the couple emerged 
from the apartment house and returned to their car. 
Thereupon another police car carrying Detective Didone 
followed the blue Mercury. (M.Tr. 14.) The car carry- 
ing Detective Paul proceeded directly to the vicinity of 
8th and L Streets, N.W. and waited (M.Tr. 14, 15) and 


1The transcript of the hearing on the motion to suppress evi- 
dence and the transcript of the trial have separate pagination. 
For purposes of clarity the transcript of the motion to suppress 
will be designated ““M.Tr.” and the transcript of the trial “Tr.”. 


3 


a short time later the same blue Mercury pulled up and 
parked on the north side of L Street. The police officers 
approached the car on foot but before they reached the 
car appellant’s wife threw a small purse out of the car 
into a snowbank. Detective Didone, who had been follow- 
ing the car in which the appellant was riding, picked 
up the purse and found it to contain twenty-six decks of 
white powder. (M.Tr. 16.) By this time appellant had 
emerged from the car and the police officers then placed 
him under arrest for violation of the Harrison Narcotics 
Act. Immediately after the arrest the police officers 
reached into appellant’s jacket pocket and removed a 
paper package containing twenty-six little envelopes, each 
holding white powder. (M.Tr. 16.) 

At the trial held April 12, 18 and 14, 1965, the white 
powder seized from appellant’s pocket was shown to be 
heroin (Tr. 60). Detectives Paul and MacKinnon testi- 
fied that they found the powder on appellant’s person 
during the search incident to his arrest (Tr. 18, 45). 
This package of narcotics was introduced and received 
into evidence (Tr. 61, 62) subject to the previous ruling 
at the hearing on the motion to suppress evidence (Tr. 
9). It is around the introduction of this evidence that 
this appeal centers. 


CONSTITUTIONAL PROVISION INVOLVED 


The Fourth Amendment to the Constitution of the 
United States provides in pertinent part: 


The right of the people to be secure in their per- 
sons, houses, papers, and effect, against unreasonable 
searches and seizures, shall not be violated... . 


SUMMARY OF ARGUMENT 


Probable cause for arrest has been defined by the courts 
as facts and circumstances which would lead a reason- 
ably cautious police officer to believe that an offense was 
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being committed. A review of the facts herein, especially 
the fact that prior to any arrest the police noticed ap- 
pellant’s wife hastily discarding narcotics from the car 
in which she and her husband were riding, while on a 
joint venture, was sufficient to constitute probable cause 
to believe appellant possessed narcotics. 

Also, because the informant in this case had been 
proven reliable in the past, and because every element of 
his detailed information prior to arrest had proven cor- 
rect by the personal observations of the arresting officers, 
the identity of the informant was immaterial to the ques- 
tion of whether probable cause existed. The judge at the 
hearing on the motion to suppress and trial, therefore, 
properly declined to order its disclosure. 


ARGUMENT 


I. Appellant’s arrest was on probable cause and the 
subsequent search of his person incident to the arrest 
was valid. 


(M.Tr. 6, 7, 15, 16) 


Appellant nowhere disputes the fact that the search 
was incident to the arrest. The only question raised on 
this appeal is whether there existed probable cause to 
make the arrest. In Beck v. Ohio, 379 U.S. 89, 91 (1964), 
the Supreme Court defined probable cause to arrest in 
the following manner: 


Whether the arrest was constitutionally valid de- 
pends in turn upon whether, at the moment the 
arrest was made the officers had probable cause to 
make it—whether at that moment the facts and cir- 
cumstances within their knowledge and of which they 
had reasonably trustworthy information were suffi- 
cient to warrant a prudent man in believing that the 
petitioner had committed or was committing an of- 
fense. Bringar v. United States, 338 U.S. 160, 175- 
176; Henry v. United States, 361 U.S. 98, 102. 


5 


And this Court has referred to probable cause in Chappell 
v. United States, 119 U.S. App. D.C. 356, 342 F.2d 935 
(1965), as 


a legal concept dependant, as we have so often said 
upon probabilities and practicalities as they would 
reasonably have appeared at the time to a prudent, 
cautious and trained police officer. 


See also Brinegar v. United States, 388 U.S. 160 (1949) 2 

Appellee submits that a fair review of the facts in- 
volved herein does not even present a question involving 
the “troublesome line between suspicion and probable 
cause” referred to in Brinegar v. United States, 338 U.S. 
160, 176 (1949). 

Significant here are the knowledge on the part of the 
police that appellant was a Narcotics Act violator in the 
past (M.Tr. 16)* and the previous report from an addi- 
tional reliable source that heroin sales were being trans- 
acted by appellant and his wife in the 8th and L Streets, 
N.W. area (M.Tr. 12). Thus these two factors provide 
a context for the January 17, 1964 phone call; and when 
all of the events predicted by that informant took place 
precisely as he said they would, the police were justified 
in relying on his further information that appellant was 
in possession of narcotics. Smith v. United States, 123 
US. App. D.C. 202, 358 F.2d 838, 836-87 (1966); New- 
comb v. United States, 327 F.2d 649 (9th Cir. 1964); 
United States v. Irby, 304 F.2d 280 (4th Cir. 1962); 
cert. denied, 371 U.S. 880 (1962); Rodgers v. United 
States, 267 F.2d 79, 88 (9th Cir. 1959). 

Furthermore a highly significant fact—omitted in ap- 
pellant’s brief—must be noted. Before appellant was 
placed under arrest, his wife had thrown her purse from 


2“TW]Je deal with probabilities. These are not techn‘sal; they 
are the factual and practical considerations of everyday life on 
which reasonable and prudent men, not legal technicians, act.” 
838 U.S, at 175. 


3Such is a proper consideration. (Anderson) Jones v. United 
States, 106 U.S. App. D.C, 228, 271 F.2d 494 (1959), 
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the car and the police had found it to contain heroin. 
(M.Tr. 15.)* 

Appellee feels that this fact could be said to constitute 
strong evidence that a felony was being committed by 
the appellant in the presence of the police. The showing 
of the “possession of the narcotic drug” is all that is 
required for a violation of 21 U.S.C. § 174; and the courts 
have held that constructive possession satisfies this statute 


4(M.Tr. 15) [One of arresting officers] 


At this time I approached the car. Esther McNair, who 
was in the back seat of the car, threw her pocketbook, a little 
purse she had out of the car onto the snowbank. Detective 
Didone immediately—he was in the car a short distance be- 
hind theirs. He stopped and he picked up this package. It 
had twenty-six decks of a white powder. 


* * * * 


THE COURT: This package which was thrown out of 
the car by—what is her name again? 

THE WITNESS: Esther McNair or Esther Nelson. 

THE COURT: Was that done prior to your placing the 
defendant under arrest? 

THE WITNESS: Yes, it was before I got to this de- 
fendant. 


The above testimony on this point was essentially uncontradicted. 
See M.Tr. 6, 7: 


Q. [PROSECUTOR]: At the time that you returned to 
8th and L Streets, N.W., and these police officers approached 
the car, didn’t you see Mrs. McNair throw her pocketbook 
outside? 

A. [DEFENDANT]: She didn’t throw it out then. 

Q. Did you see the police officer pick up the pocketbook 
and at that time didn’t it contain about twenty-five decks 
of heroin? 

A. No, I had my back to the car. They had me outside of 
the car and I had my back to the car and I heard one of 
the officers say—he said Your Honor: I saw you do that 
Esther. 

[DEFENSE COUNCIL]: Your Honor, may I object to 
anything that occurred subsequent to the arrest? 

THE COURT: I understand he says this occurred before 
the arrest? 

[PROSECUTOR]: Yes. 

[DEFENSE COUNSEL]: All right. 

[PROSECUTOR]: Didn’t you see her throw that out? 

A. No, I had my back to the car. 
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when one has dominance and control over the possessor. 
United States v. Robinson, 354 F.2d 109 (2nd Cir. 1965), 
cert. denied, 384 U.S. 1024. And this dominion and con- 
trol may be proved by circumstantial evidence. Mack v. 
United States, 326 F.2d 481 (8th Cir. 1964). Thus, here, 
where the police were twice informed that appellant and 
his wife were engaged in a joint effort to sell heroin, 
where appellant and his wife were followed to the place 
of an alleged “pick-up” and seen entering an apartment 
building together, and where under the circumstances the 
wife was seen throwing this purse from the car in which 
appellant was sitting, such was strong circumstantial 
evidence of constructive possession on behalf of the ap- 
pellant. See Hernandez v. United States, 300 F.2d 114, 
117 (9th Cir. 1962), where it was said that 


‘possession’ as used in this statute includes both 
actual and constructive possession. The power to 
control an object may be shared with others, and 
hence possession for the purposes of Section 174 need 
not be exclusive but may be joint. * * * 


Moreover, attempts to abandon incriminating evidence— 
as was done in this case—have been held to constitute 
probable cause to believe that a felony was being com- 
mitted.® 

Thus we reiterate that here, where appellant had been 
twice implicated with his wife in a joint venture to sell 
narcotics, the wife’s action reasonably aroused the belief 


5 Redman v. United States, 355 F.2d 407 (9th Cir. 1966) (de- 
fendant attempted to throw object containing powdery substance 
over fence as officers aproached); United States v. Alexander, 
346 F.2d 561 (6th Cir. 1965) (attempt to flush capsules down 
drain); Murgia v. United States, 285 F.2d 14 (9th Cir. 1960), 
cert. denied, 366 U.S. 977 (1961) (addict’s kit thrown from car 
as police approached). Nor, of course, is there anything unlawful 
in the examination or appropriation of this abandoned property 
by the police. Abel v. United States, 362 U.S. 217, 241 (1959); 
Hester v. United States, 265 U.S. 57, 58 (1924); see Rouse v. 
United States, 123 U.S. App. D.C. 348, 359 F.2d 1014 (1966). 


8 


in the minds of the officers she and her husband were 
possessing narcotics.® 

In the light of this all of appellant’s reliance on the 
necessity for “underlying circumstances” as called for by 
Aguilar v. Texas, 878 U.S. 108 (1964), are distinguish- 
able on the basis of differing facts. In Smith v. United 
States, 123 U.S. App. D.C. 202, 358 F.2d 883 (1966), 
this court found probable cause. The facts here are even 
stronger. In Smith, the Court used language which is 
particularly appropriate to this case: 


Appellant’s reliance on Aguilar v. State of Texas, 
378 U.S. 108 (1964), ignores the significant factual 
distinctions between the two situations; there the 
warrant was for the search of a dwelling and the 
warrant application recited naked conclusions rather 
than underlying circumstances. Here, on the other 
hand, we are dealing with a street arrest based on 
reliable information which fixed the precise hour, the 
precise public place and precise persons who would 
be found carrying illicit narcotics; moreover the in- 
formation was transmitted to an officer who had 
prior information concerning one of the alleged car- 
riers and personal acquaintance with the other. 
Using his common sense and trained police judgment, 
Thompson synthesized what he had been told and 
what had been predicted with what he personally 
observed and what he knew. 123 U.S. App. D.C. at 
205, 358 F.2d at 886. (Footnote omitted). 


The Court in Smith noted that Draper v. United States, 
358 U.S. 307 (1959), remains the controlling case law 
on this question. Without more we refer the Court to 
Draper and (Anderson) Jones v. United States, 106 U.S. 
App. D.C. 228, 271 F.2d 494 (1959). 


6 Compare Lyons v. United States, 221 A.2d 711 (D.C, Ct. App. 
1966), where it appears there would have been probable cause 
to arrest other passengers in an automobile, if the police had 
other reasons to connect them with the illegal activities of the 
passenger seen to possess narcotics. Here such reason was pro- 
vided by the two informants and the prior observations of the 
police. 
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Il. The trial judge and the motion judge did not err in 
refusing to order disclosure of the informant’s 
identity. 


(M.Tr. 12, 18, 19; Tr. 43) 


Both in the hearing on the motion to suppress evidence 
and at trial defense counsel attempted to ellicit details 
concerning the unnamed police informant (M.Tr. 18, 19; 
Tr. 43). The court precluded this and in his brief (pp. 
22-27) appellant argues that this action constituted re- 
versible error. 

In the context of this case the ruling was clearly cor- 
rect. The identity of an informant must be disclosed 
where “essential to a fair determination of a cause”. 
Rovario v. United States, 353 U.S. 58, 60, 61 (1957). 
However, where the informant’s identity is desired solely 
in connection with a motion to suppress, and the truth 
of the informant’s revelations is corroborated by inde- 
pendent observations, disclosure of his identity is not 
required. Rugendorf v. United States, 376 U.S. 528, 538 
(1964). Knowledge of the identity of the informant will 
not necessarily enable a defendant to demonstrate the 
informant’s unreliability. Reliability is measured by the 
extent to which the informant’s statements have turned 
out to be correct. Thus, the more information given an 
officer by an informant, which proves true, the more 
reliable the informant becomes. See (James) Jones v. 
United States, 326 F.2d 124, 128-29 (9th Cir. 1963), 
cert. denied, 8377 U.S. 956 (1964). Thus what is impor- 
tant is not the background of the informant but rather 
the basis upon which the officer judged him to be reliable, 
and the identity of an informant described only as “re- 
liable” is immaterial where he has provided detailed in- 
formation that has been corroborated by observations of 
the arresting officers. Rugendorf v. United States, supra; 
(Anderson) Jones v. United States, supra; Walker v. 
United States, 117 U.S. App. D.C. 151, 153 n.4, 327 F. 
2d 597, 599 n.4 (1968); (James) Jones v. United States, 
supra; United States v. One 1957 Ford Ranchero Pickup 
Truck, 265 F.2d 21 (10th Cir. 1959). 
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On direct examination at the hearing on the motion to 
suppress Detective Paul testified that the informant was 
reliable (M.Tr. 12); and on cross examination he stated 
that he had known the source for “about five years” and 
“he had provided a lot of previous information” (M.Tr. 
18). In addition, the informant had proved reliable on 
the basis of personal observations of the arresting officers 
before appellant was arrested, since up to the moment 
before the arrest everything the informant had told De- 
tective Paul had proven to be correct. There was no need 
for appellant to have learned the identity of the inform- 
ant. (James E.) Smith v. United States, supra; Walker 
v. United States, supra. 


CONCLUSION 


For the foregoing reasons the denial of the motion to 
suppress -was proper and the subsequent judgment of the 
District Court should be affirmed. 


Davip G. BRESs, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CAPUTY, 
Assistant United States Attorneys. 


JOHN G. GILL, JR., 
Special Assistant 
United States Attorney. 
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JURISDICTIONAL STATEMENT 


The appellant appeals from a convi¢tion in 


the United States District Court for the District of 


Columbia on a two-count indictment charging violations 


of 26 U.S.C. §4704(a) and 21 U.S.C. §174 (narcotics 
offenses). On April 14, 1965, a jury found the appel- 
lant guilty. On May 21, 1965, the appellant was sen- 
tenced to ten years of imprisonment. 
Appellant duly filed an application for leave 
to prosecute this appeal without pre-payment'of costs, 
which was granted on June 28, 1965, by the Honorable 
Alexander Holtzoff, Judge, United States District Court 
for the District of Columbia. | 
The jurisdiction of this Court on appeal in 
this case is founded upon the Act of June 21, 1958, 
c.646, 62 Stat.929, U.S.C. Title 28, §1291. | 


STATEMENT OF THE CASE 


The indigent appellant, Joseph H, Nelson, 
appeals from his conviction on an indictment charging 
him with violation of the federal narcotics laws, Case 
No. 19,543 ini this Court. (Criminal No. 443-64 in the 
District Court.) 

Appellant's arrest for the alleged narcotics 
offenses occurred on January 17, 1964.,2/ On May 18, 
1964, the Government filed an indictment charging him 
with unlawful possession of narcotics in violation of 
26 U.S.C. §4704(a) and 21 U.S.C. §174. On May 22, 
1964, a Bench Warrant was issued and, upon its execu- 
tion in October of 1964, appellant was committed to 
jail. 

On October 9, 1964, appellant was arraigned 
without counsel and his bond was set at $1,000. A plea 
of "not guilty" was entered by the Court on both counts 
of the indictment. When appellant was unable to post 


pond, he was remanded to jail. 


1/ tater that day, appellant was released on bond 
(U.S. Commissioner's record). 


| 

On November 24, 1964, appellant, by his 
court-appointed counsel, filed a motion to suppress 
as evidence the narcotics seized in the search inci- 
dent to his arrest on January 17, 1964. <A motion for 
a mental examination of appellant was also filed. 

On December 3, 1964, after a hearing, the 
District Court entered an order committing doe tent 
to St. Elizabeth's Hospital for observation, Appel- 
lant's motion to suppress was continued until the Court 
had received the results of the medical examination. 

In a letter dated January 27, 1965, the 
Superintendent of St. Elizabeth's Hospital reported 
to the Court that the appellant was competent to stand 
trial, that he was a narcotics addict and that his 
alleged acts on January 17, 1964, were related to his 
nareotics addiction (Rec.). 

Subsequently, the Court entered an order 
finding appellant competent and on February 19, 1965, 
heard and denied his motion to suppress. 

Appellant based his motion to suppress as 


evidence the narcotics seized in the search 4ncident 


| 
to his arrest on the ground that his arrest, upon which 


the validity of the search depended, was made without a 


warrant and without probable cause and was therefore 


illegal. | 


At the hearing on the motion, the Government 
relied upon testimony of Detective David Paul, who had 
made the arrest. He testified that, about 11:00 o'clock 
on the morning of January 17, 1964, he had received a 
telephone call from an unnamed informer who told him 
that appellant and his common law wife, Esther McNair, 
"were getting ready to make a trip to Northeast Washing- 


ton [no address given] for the purpose of getting a fresh 


supply of heroin" (tr. 12) ;2/ that "[t]his special employe 


had stated to me that both of these subjects, Nelson and 
McNair, were both selling heroin around the vicinity of 
8th and L Streets, Northwest. I had received this from 
another previously reliable source. This was the second 
person who had told me about Neigen and McNair. This 
source also told me that when they made these trips, 
they would occasionally, once in a while they would use 
a blue Mercury, D.C. tags PL-993" (tr. 12). 

Detective Paul testified that he considered the 
information about appellant which he had received on Jan- 
uary 17, 1964, and prior thereto as being reliable, based 


on his previous experience with the two informants (tr. 18). 


2/ References are to the transcript of the hearing on the 
motion to suppress, unless otherwise noted. 


After receiving the telephone call, Tetective 
Paul testified, two cars of police proceeded to the 
vicinity of 8th and L Streets, N., W. He drove one car, 
while Detective Didone drove another, When thé cars 
reached 8th and L Streets, N. W., the police saw a blue 
Mercury with PL-993 tags leaving that vicinity | with the 
appellant seated in the front seat on the passenger side 


and Esther McNair alone in the rear seat, with) a "second 


man" driving. (Tr. 12-13.) 


| 
The remainder of Detective Paul's testimony, 


prior to his account of the events immediately) preceding 


| 
the arrest, traces the movements of the Mercury as it 


proceeded from northwest to northeast Washington, in 


| 
which he noted that the Mercury stopped at a grocery 


store on Eastern Avenue, where appellant left the Mer- 
cury, entered the grocery store and returned to the car 
with two bags of groceries; the car then proceeded to 
the vicinity of 301 56th Street, N. E., where the appel- 
lant and Esther McNair, taking the groceries with them, 
entered an apartment house at that address2/ and stayed 
about fifteen minutes, then returned to the car. The 
Mercury returned to the vicinity of 8th and L Streets, 
N. W., and was followed by the police. (Tr. 13-25.) 

| 


| 
3/ On cross-examination, Detective Paul testified: "I 
knew this Defendant had previously give[n] ‘that address 
as being his address" (tr. 21). 
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Detective Paul then testified as follows with 
respect to the appellant: 


"The Defendant in this case, Nelson, had gotten 
out of the car on the passenger side of the front seat. 
I went over to him and placed him under arrest for viola- 
tion of the Harrison Narcotic Act. He had on a tan jacket 
with a dark brown collar. Detective MacKinnon, who was 
with me, reached into his pocket and from his left jacket 
pocket -- 


MR, REILLY: Objection, Your Honor. He has 
made his arrest. Anything that occurred subsequent would 
be immaterial, 


THE, COURT: I will overrule the objection, As 
I understand it, this search was incident to the arrest. 


MR. CAPUTY: Exactly. 

THE COURT: You may proceed. 

THE WITNESS: Detective MacKinnon reached into 
his left jacket pocket and removed this package. It was 
a brown paper package; and upon opening it, we found it 
contained twenty-five little bags of heroin, of a white 
powder, and also he had one loose bag, a total of twenty- 
six of these little envelopes, each of which contained a 
white powder." (Tr. 15-16.) 

On April 12, 1965, appellant was brought to 
trial on the narcotics charges. During the course of the 
trial and over the objection of appellant's counsel, 
Detective Paul and other police testified that narcotics 
were found on appellant's person during the search incident 
to his arrest. and the packages of narcotics so found were 


introduced and received in evidence, On April 14 the jury 


returned a verdict of guilty on both counts.. (Trial tr. 
9-64, 80-81.) 


The defense relied upon by the appellant was that 


the evidence introduced against him was the "fruit" of an 
yan 


unlawful search and seizure and, therefore, was inadmis- 
sible at his trial .4/ | 
The case was referred to a probation officer 
and the appellant was remanded to jail. Finally on 
May 21, 1965, the Court sentenced him to ten/years on 
count one and ten years on count two of the indictment, 
the sentences to run concurrently. The inneliant is now 
imprisoned in the Federal Penitentiary in Lexington, 


Kentucky. 


but it was 


4/ Appellant raised the issue of oa a 


not pressed. (Trial tr. 30 et seq. 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 
Fourth Amendment to the Constitution of the United States: 


"The right of the people to be secure in their 
persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be vio- 
lated, and no Warrants shall issue, but upon probable 
eause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the 
persons or things to be seized.” 


Federal Rule of Criminal Procedure 41(e): 
"(e) Motion for Return of Property and to 
Suppress Evidence. person aggrieved by an un- 


lawful search and seizure may move the district 
court for the district in which the property was 
seized for the return of the property and to sup- 
press for the use as evidence anything so obtained 
on the ground that (1) the property was illegally 
seized without warrant, or zt the warrant is in- 
sufficient on its face, or (3) the property seized 
is not that described in the warrant, or (4) there 
was not probable cause for believing the existence 
of the grounds on which the warrant was issued, or 
(5) the warrant was illegally executed. The judge 
shall receive evidence on any issue of fact neces- 
sary to the decision of the motion. If the motion 
is granted the property shall be restored unless 
otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or 
trial. The motion to suppress evidence may also 
be made in the district where the trial is to be 
had. The motion shall be made before trial or 
hearing unless opportunity therefor did not exist 
or the defendant was not aware of the grounds for 
the motion, but the court in its discretion may 
entertain the motion at the trial or hearing." 


The Code of the United States, Title 21 174: 


"8174. Whoever fraudulently or knowingly 
imports or brings any narcotic drug into the United 
States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, 


buys, sells, or in any manner facilitatels the 
transportation, concealment, or sale of jany such 
narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought 
into the United States contrary to law, or con- 
spires to commit any of such acts in vidlation of 
the laws of the United States, shall be imprisoned 
not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. 
For 2 second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code 
of 1954), the offender shall be imprisoned not less 
than ten or more than forty years and, a addition, 
may be fined not more than $20,000. 


"Whenever on trial for a reise Ce this 
section the defendant is shown to have or to have 
had possession of the narcotic drug, such posses- 
sion shall be deemed sufficient evidence to author- 
ize conviction unless the defendant explains the 
possession to the satisfaction of the jury." 


The Code of the United States, Title 26, §47 


"§4704(a). It shall be unlawful for any 
person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped 
package or from the original stamped package; and 
the absence of appropriate taxpaid stamps from 
narcotic drugs shall be prima facie evidence of 
a violation of this subsection by the person in 
whose possession the same may be found. 


STATEMENT OF POINTS 


1. Appellant's arrest was without a warrant 
and without probable cause and hence was illegal. The 
arresting officer acted on the mere unsupported statement 
of an unnamed informant that appellant was about to go to 
Northeast Washington to pick up some heroin. The search 
incident to the arrest, as the result of which a number 
of packages of heroin were found on appellant's person, 
was likewise illegal. 

2. A mere conclusory statement by an inform- 
ant, unsupported by any of the "underlying circumstances" 
explaining how and why he reached his conclusion, is 
insufficient to establish probable cause for an arrest 
without a warrant and for any search incident thereto. 

3, The trial court erred in refusing to per- 
mit appellant (defendant below) to inquire into the 
"underlying circumstances" pertinent to the issue of the 
informant's credibility and reliability. 

4. Where an arrest is made without a warrant 
the Government has the burden of proving probable cause 
and that burden is o greater one than where the arrest is 
on a warrant issued by 2 "neutral and detached" magis- 
trate. In this case, the Government failed to prove 


probable cause. 


5. Appellant's arrest and search were a vio- 
| 


lation of appellant's constitutional (Fourth Amendment) 
rights and the use of the seized heroin as evidence to 
convict appellant was reversible error. Since there is 
no case against appellant absent such evidence, his con- 
viction should be reversed and vacated and the indictment 


dismissed, 


SUMMARY OF ARGUMENT 


Appellant was arrested without a warrant. He 
was immediately searched and a number of unstamped pack- 
ages of heroin were found on his person. On the basis of 


this evidence, he was convicted of illegal possession of 


narcotics. 


Appellant duly moved to suppress this evidence 
on the ground! that his arrest and search were illegal 
because of the lack of probable cause. The trial court 
found probable cause and denied the motion. The heroin 
was subsequently received in evidence. 

Ts 

On January 17, 1964, the police received a 
telephone "tip" from an unnamed informant that appellant 
and his wife were about to go to Northeast Washington to 
pick up some heroin, that they were selling heroin in 
the vicinity of 8th and L Streets, N. W., and that they 
occasionally used a blue Mercury car to make such trips. 

On the basis of this information, police 
located appellant and his wife in the Mercury, followed 
them to Eastern Avenue, where appellant purchased some 
groceries, which he and his wife then took to 301 56th 
Street, N. E., an apartment house address which, as the 


police knew, appellant had previously given as his own. 
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Appellant and his wife remained in the anarenene about 
fifteen minutes; they then returned to the car and went 
pack to the vicinity of 8th and L Streets, NJ W., where 
appellant was arrested and searched. | 

tO 
The law is clear that a mere conelitsory state- 


ment by an informer, unsupported by any of the "underly- 
| 


ing circumstances" on the basis of which he arrived at 


his conclusion, is insufficient to establish probable 


cause, In this case, the police knew nothing more than 
what the informant told them, Their observations during 
appellant's trip to Northeast Washington and ;his return 
to the vicinity of 8th and L Streets, N. W., [aid not add 
anything of value to the "tip" given by the informant. 
Since the police made the arrest on the basis of the 
informant's unsupported "tip", both the arrest and the 
search incident thereto were illegal because;of the lack 
of probable cause. 
Tit, 

The trial court refused to allow appellant to 
inquire into facts pertinent to the issue of the inform- 
ant's credibility and the reliability of his | information. 
It is common knowledge that such "tips" often come to 


police from drug addicts, who "frequently are ‘monstrous 


£2135 


liars'", Appellant had a right to inquire into the facts 
pertinent to this issue, including the informant's name. 
The trial court's refusal to permit such an inquiry was 
reversible error, 

IV. 

The Fourth Amendment standards of probable 
cause must more clearly appear when the determination 
4s made by 2 policeman rather than by a "neutral and 
detached" magistrate. In a doubtful or marginal case 
of probable cause, an arrest on @ warrant may be sus- 
tainable where without one it would fall. The burden 
of proving probable cause is on the Government and it 
has failed to carry that burden in the present case. 

The arrest being illegal, the search incident thereto 
was equally illegal. 
Vv. 

The arrest and search being illegal, because 

of the lack of probable cause, the seized heroin was 


improperly used as evidence. This was in derogation 


of appellant's constitutional rights under the Fourth 


Amendment, Since there is no case against appellant 
absent the heroin as evidence, the conviction should 


be vacated and the indictment dismissed. 


ARGUMENT 


In this case, appellant was arrested without 
a warrant. The search of appellant's person) incident 
to the arrest produced a quantity of heroin in uns tamped 
packages. On this evidence alone, appellant, was con- 
victed, It is clear that the arresting police officer, 
acting on an inadequate hearsay statement pal as informant 
whom the Government would not identify, violated the 
Fourth Amendment rights of appellant and that, accord- 
ingly, the conviction should not stand. 
Prior to trial, appellant filed a motion to 
Suppress as evidence the narcotics seized in| the search 
incident to his arrest. His grounds were that his arrest 
was made without a warrant and without probable cause 
and that therefore the arrest and search were illegal. 


me 


At the hearing on the motion to suppress, the 


arresting officer testified that about 11:00!a.m. on 
January 17, 1964, he received a phone call from an unnamed 
"previously reliable source" who told him that 

and Esther McNair were getting ready to make | 
Northeast Washington (to an address not identified) "for 
the purpose of getting a fresh supply of hendint and that 
both appellant and Esther McNair were "selling heroin 
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around the vicinity of 8th and L Streets, Northwest” 


(tr. 12) ,2/ Finally, the officer added, this "source" 


had also told him that "when they made these trips, they 
would occasionally, once in a while they would use a blue 
Mercury, D. C, tags PL-993" (tr. 12). This was the extent 
of the information received from the informant. 

The officer then testified that, after receiving 
this information, he and other officers drove to the 8th 
and L Streets area and that they there saw appellant and 
Esther McNair in the blue Mercury, tags PL-993, which they 
followed as it made its way to Northeast Washington. The 
Mereury stopped on Eastern Avenue, where appellant got out 
and entered a grocery store, shortly thereafter returning 
to the car with two bags of groceries; then the car pro- 
ceeded to the vicinity of 301 56th Street, N. E., where 
appellant and McNair, taking the groceries with them, 
entered an apartment house at that address. (The officer 
knew that appellant had previously given this address "as 
peing his address" (tr. 21).) After about fifteen minutes, 
both appellant and McNair came out of the apartment house 
and re-entered the car, which the police officers followed 
pack to the vicinity of 8th and L Streets, Northwest. 

(Tr. 12-25.) 
5/ The officer then testified that this information about 
appellant and McNair "selling heroin around the vicinity 


of 8th and L Streets, Northwest", had previously been 
given him by "another previously reliable source" (tr. 12). 
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On the basis of these facts, the officer placed 
appellant under arrest. A fellow officer searched him 
and found narcotics (tr. 15-16). 

rts 

A simple recital of the arresting officer's testi- 
mony emphasizes its hearsay nature and its failure to set 
forth the "underlying circumstances" which are necessary 

| 
to justify an arrest without a warrant. In other words, 
no facts were given by the informant in explanation or in 
Support of his conclusory statement that sopeivane and 
another person were going to make a trip to Northeast Wash- 


ington to get heroin, This omission, it is submitted, makes 


it clear that there was no "probable cause” fdr the arrest 


and the search incident thereto. 


In Aguilar v. State of Texas, 378 U. S. 108, 


113-114, 84 S. Ct. 1509, 1513-1514 (1964), the Supreme 


Court, in discussing the affidavit upon the basis of which 


a search warrant for narcotics had been issued, pointed out 


1 
that the affidavit "does not even contain an ‘affirmative 
| 


allegation' that the affiant's unidentified source 'spoke 
with personal knowledge', For all that appears, the source 
here merely suspected, believed or concluded that there 
were narcotics in petitioner's possession. The magistrate 


here certainly could not ‘judge for himself the persuasiven-77 
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of the facts irelied on * * * to snow probable cause', 
He necessarily accepted 'without question' the informant's 
'tsuspicion', '‘belief' or 'mere conclusion’ ,"2/ 

The precise flaw in the conclusory statement in 
Aguilar is present here. On this record, the police offi- 
cer accepted the informant's statement concerning the 
alleged purpose of the trip and the alleged location of 
the heroin without any question as to whether the inform- 
ant was merely passing on his "suspicion", "belief" or 
"mere conclusion". 

For the informant to state that when appellant 
and Esther McNair made "these trips" (tr. 12) to Northeast 
Washington “they would occasionally, once in a while" use 
a@ blue Mercury adds absolutely nothing of value to his 
other statements, All that this establishes is that the 
blue Mercury was appellant's occasional mode of transpor- 
tation, regardless of what his purpose was in going to 
Northeast Washington. This becomes perfectly clear in 
the light of itwo additional statements made by the arrest- 


ing officer, one being that he knew that appellant had 


6/ The fact of the matter is, as we shall discuss later, 
that under the Supreme Court test in the Aguilar case 
the failure here to secure the underlying facts is a 
fortiori fatal to the arrest. In Aguilar, the arresting 
officer went to a "neutral and detached magistrate"; 
in our case, the inferences which led to the arrest 
were made by an unnamed informant and acted upon by a 
police officer "engaged in the often competitive enter- 
prise of ferreting out crime". Giordenello v. United 
States, 357 U.S. 480, 486, 78 S. Ct. 1205, 1259 (1958) ; 
Jonnson v. United States, 333 U.S. 10, 14, 68S. Ct. 

1e 9 (19 : 
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previously given 301 56th Street, Northeast, as his 


| 
address (tr. 21) and the other being that hd (the officer) 


Saw the blue Mercury Stop at a grocery store on Eastern 
Avenue and saw the appellant go into the stdre and come 

out carrying two bags of groceries, which he) took into 

301 56th Street, Northeast (Tr, 22-23), certainty, these 
facts, testified to by the arresting officer, had (and have) 
no Sinister connotation. On the contrary, this information 
established only that appellant made a trip in a blue Mer- 
cury to a Northeast location, which the police officer tes- 
tified was the address appellant had given as his own, and 
that appellant stopped off on the way and bought groceries 
which he took to that address, In the light lor these facts, 
the account given by the police officer of following the 
blue Mercury from 8th and L, Northwest, to the Northeast 
address and then back again adds up to exactly nothing, 

We are inevitably driven back to the fundamental 
question as to what the underlying facts were| which led the 
informant to tell the police officer that appellant was 
getting ready to make a trip to Northeast Washington for 
the purpose of getting a fresh Supply of heroin, The record 
1s completely silent as to them; affirmatively, it is clear 
from the record that the arresting officer knew nothing of 
Such facts, if indeed there were any at all. ‘The Supreme 
Court in Aguilar, Supra, 378 U.S. at 114-115, |84 S.Ct. at 
1514, rejected this generalized conclusory type of informa- 


tion: 


"Although an affidavit may be based on hearsay 
information and need not reflect the direct 
personal observations of the affiant, Jones v. 
United States, 362 U.S. 257, 80 S. Ct. 725, 


4 L.Ed. 2d 697, the magistrate must be informed 
of some of the under F circumstances from 
which the informant concluded that the narcotics 


were where he claimed they were, and some of the 
underlyi circumstances from which the officer 

sone laned that the. informant, whose identity need 
not be disclosed, see Rugendorf v. United states, 


376 U.S. 500, 4S. Ct. 625, was ‘credible’ or 


his information ‘reliable’, mphasis added.) 


In laying down these tests, the Supreme Court in 
Aguilar cited Jones v. United States, 362 U.S. 257, 80 
S. Ct. 725 (1960), and set out in its entirety the affi- 
davit there sustained (84 S. Ct. at 1514, fn. 5). An 
examination of the affidavit in Jones drives home the 
deficiencies in the arrest and search here under consider- 
ation, In Jones, the police officer received information 
from a "source" (1) that Cecil Jones and Earline Richardson 
were involved in the illicit narcotic traffic; (2) that 
they kept a ready supply of heroin on hand in Apartment 36, 
1436 Meridian Place, N. W.; (3) that Jones and Richardson 
kept narcotics either on their person, under a pillow, on 
a dresser or a window ledge in the apartment; (4) that on 
many occasions the "source" had gone to the apartment and 
purchased narcotics from Jones and Richardson; (5) that 
the narcotics were secreted in the places named by the 
"source"; and (6) that the "source" had purchased drugs 
at the apartment from Jones and Richardson as recently as 


the day before the affidavit. 
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These facts are dramatically and decisively 


different from those in the present case. The source of 
| 


information in Jones furnished the underlying circum- 


stances (and the police officer recited them in his affi- 
davit), explaining why he stated that narcotics were in 
the apartment, told exactly where the narcotics were, 
said that he himself had been to the apartment many times 
and made purchases and had done so as recently &S one day 
prior to the date of the affidavit.’ How different this 
is from the conclusory statement here that ocens Nelson 
and his common law wife, Esther McNair, were getting 
ready to make a trip to Northeast Washington for the 


purpose of getting a fresh supply of heroin" (tr, 12). 


III. 


In Perry v. United States, 118 U. S. App. 


D. C. 360, 336 F. 24 748 (1964), this Court considered 
@ warrantless arrest in a narcotics case in which an 
informer telephoned police that Perry, his wife and a 


cousin were selling narcotics near 14th and Ul Streets. 


/ It is noteworthy that, even in Jones, the Supreme 
Court said that the Commissioner might have found 
the affidavit insufficient and withheld his warrant. 
Jones _v. United States, Supra, 362 U. S. at 271, 86 

. Ct. at 736. ee Perry v. United States! 118 

U. Ss App... Ds. ¢C. 360, 336 F. cd 745, 750, fn. 5 

(1964) . 


The police went to that area and saw, across a crowded 
Street, that in walking some twelve blocks the trio 
Stopped several times to talk to people and that these 


included known addicts. Twice an officer saw an " 


ex- 
change of something" with a known addict. The police 
then arrested Perry and his companions. In reversing 
the conviction, this Court cited the tests of "underly- 
ing circumstances" laid down in the Aguilar case and 
held that "the court should permit inquiry into both 
kinds of ‘underlying circumstances! to which Aguilar 
refers" (336. F. 2d at 750). The Court went on to point 
out that there was some indication that the police did 
not investigate or know of any of the "'underlying cir- 


cumstances' from which the informant concluded that the 


Perrys were selling narcotics” (336 F. 2d at 750). In 


the present case, there is every indication that the 
police neither investigated nor knew of any of the 
"underlying circumstances" which served as the basis 
for the informant's statement that appellant was making 
a trip to get narcotics. 

Not only was there this failure on the part of 
the arresting officer to ascertain the "underlying cir- 
cumstances" from which the informant concluded that the 
appellant was about to pick up some narcotics at a given 


place, but the path of appellant was blocked from inquiring 


a 100 


into the second test or Aguilar, namely, the underlying 


| 
circumstances from which the officer concluded that the 


informant was "credible" or his information "reliable". 


This inquiry is, of course, of the greatest importance 


since tips in narcotics cases, as a matter off common 


knowledge, frequently come from addicts. As noted in 


Perry v. United States, supra, 336 F. ed at 749, fn. 2: 


"t(vjery little attention has been paid to the 
veracity of drug addicts who are frequently 
used as stool pigeons in narcotics |cases. 

They frequently are "monstrous liars". Men- 
ninger, The Human Mind, 148 (3d ed, 1949) .*** 

2 Wigmore, Evidence §500 (3d ed. = Try : 
Donnelly, Judicial Control of Informants Spies, 
Stool Pigeons, and Agent Provocateurs, 60 TATE 


LJ. 1091, 1121, n. i (1951). 


The arresting officer testified that he received 
a phone call "from a previously reliable source" who told 
him about the proposed trip to Northeast Washington 
(tr. 12). Later he testified that this and pnother 
informant had proved reliable in the past (tr. 16) and 


that on the basis of some of the information) in the past 
the police had obtained Commissioner's search warrants 
| 


and made other arrests ending up in convictions (tr. 18). 


Certainly, the appellant had every right to probe further 


to determine if in fact the informant was, under the 


"reliable". 


Aguilar test, "credible" or his information 


In seeking to inquire into these facts, appellant's coun- 


sel below was halted both by the judge who ruled on the 


motion to suppress and by the trial judge. 
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At the hearing on the motion to suppress, the 
following colloquy took place (tr. 18-19): 
"Q. What was the name of that source? 
MR, CAPUTY: I don't think that is material. 
THE COURT: What is the materiality of that? 


MR, REILLY: I would like to cross-examine 
the source, Your Honor, if possible. 


THE COURT: What do you say, Mr. Caputy? 


MR, CAPUTY: If Your Honor please, so long 
as the information has proven to be reliable and 
no indication that it is necessary for the de- 
fense -- if he makes that showing during the 
course of the trial, Your Honor, then he might 
have revealed for the purposes of defense the 
informant, if the Court so rules that it is 
necessary for the defense, 


Under the Rovera [sic] case, you must show, 
if Your Honor please, that it is necessary for 
the defense and that he took some part in the 
particular transaction. 


THE COURT: I sustain the objection." 


Thus, the appellant was prevented in the hearing 
on the motion from pursuing any inquiry to determine if 
the informant was truly "credible" or his information 
"reliable". 

The promise held out by the prosecution on the 
motion, that, if the information concerning the informant 
should prove necessary, it could be revealed at the trial, 
proved evanescent. At the trial, the following exchange 


took place (trial tr. 43): 


a Olb. ts 


"BY MR, REILLY: 


Q. Well, these informants that you|referred to, 
are they paid informants? 
| 
THE COURT: I am going to exclude that 
because that has nothing to do with| the issues 
of this case, All those matters might well 
have been relevant on the pretrial potion 
which has already been disposed of .8/ 


MR. REILLY: Then I have no further 
questions, Your Honor." 


The effect of these rulings was to shut off 


any inquiry into the credibility of the informant and the 
reliability of the information given the arresting officer. 
As already noted, such an inquiry should have |been per- 
mitted, as this Court held in Perry, supra. 
In Perry the defense was allowed to bring out 
that the police had received "about three" other tips in 
three months from the informer there involved lana on re- 
direct an officer testified that these previous tips had 
"proven reliable"; However, the defense was not allowed 
to inquire about the nature and circumstances jof these 
previous tips, what the informer's compensation was, or 
whether he was an addict. In reversing the conviction, 
this Court said (336 F. 2d at 750): 


"The questions the defense sought td ask 
might have elicited information that would 


8/ Later in the trial, when defense counsel renewed his 
motion to suppress, the trial judge said: |"However, 
I feel bound by the ruling on the motion as previously 
made and I won't reopen it" (trial tr. 62) and "I don't 
think one judge of coordinate jurisdiction jshould review 
a prior judge's ruling" (trial tr. 65). 


-~ 25 - 


have affected the trial court's decision 

on the question of probable cause. And if 
the questions had been permitted, the defense 
might well have gone on to the other line 

of inquiry suggested in Aguilar, namely, 

the basis for the informer's belief. Where 
as here, the informer's reliability is 
relevant to the exercise of the court's 
diseretion, we think the court should permit 
inquiry into both kinds of ‘underlying cir- 
cumstances' to which Aguilar refers." 


Under Perry, there can be no doubt that the 
questions asked by appellant's trial counsel were 
eminently appropriate and counsel should have been per- 
mitted to carry on in his efforts to determine if in 
fact the informant was "credible" or his information 
"reliable". 


It is ironic that the prosecution relied upon 


Roviaro v. United States, 353 U. S. 53, 77 S. Ct. 623 


(1957) in the hearing on the motion to suppress to bar 
inquiry into the name of the informant. In Roviaro, the 
Supreme Court announced the following rule, directly 
applicable to this case (77 S. Ct. at 628): 


"Where the disclosure of an informer's 
identity, or of the contents of his com- 
munication, is relevant and helpful to the 
aefense of an accused, or is essential to 

a fair determination of a cause, the privi- 
lege must give way. In these situations the 
trial court may require disclosure and, if 
the Government withholds the information, 
dismiss the action. Most of the federal 


cases involvi this limitation on the scope 
of the informer's privilege have arisen where 
the legality of a search without a warrant 
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is in issue and the communications of an 
informer are claimed to establish probable 
cause. in these cases the Government has 
been required to disclose the identity of 
the informant unless there was sufficient 
evidence apart from his confidential com- 
munication." (Emphasis added.) 

On a motion to suppress evidence, Aguilar has 
made it perfectly evident that the "underlying circum- 
stances" relating to credibility of the informant and 
the reliability of his information are matters into 
which inquiry may be made as a matter of right. The 
refusal of the trial court to permit counsel for appel- 
lant to make this inquiry constituted a denial of "a 
fair determination of the cause", Under Roviaro, the 
court below erred in refusing to permit appellant to 


determine the identity of the informant. 
IV. 


| 
In this case, the arrest and the search inci- 


| 
dent to it were made without a warrant. The Fourth 


Amendment standards of probable cause must more clearly 
appear when the determination is made by 2 policeman 
rather than by a "neutral and detached" magistrate. In 
Beck v. Ohio, 379 U.S. 89, 96, 85 S. Ct. 223,) 228 (1964), 
the Supreme Court said: 


| 
"An arrest without a warrant bypasses the 
safeguards provided by an objective! pre- 
determination of probable cause, and sub- 
stitutes instead the far less reliable 
procedure of an after-the-event justification 
for the arrest or search, too likely to 


. 


eh gees 


pe subtly influenced by the familiar 
shortcomings of hindsight judement ."9/ 


In reviewing the imp: rtance which attaches 
to having an arrest preceded by 2 warrant issued by a 
magistrate, the Supreme Court in Aguilar v. State of 
Texas, supra, 378 U.S. at 110-113, 84S, Ct. at 1512- 
1513, said: 


"x 'the informed and deliberate deter- 
minations of magistrates empowered to 
issue warrants *** are to be preferred 
over the hurried actions of officers *** 
who may happen to make arrests', *** 
Thus, when 2 search is based on a magis- 
trate's, rather than a police officer's, 
determination of probable cause, the re- 
viewing courts will accept evidence of a 
less judicially competent or persuasive 
character than would have justified an 
officer in acting on his own without a 
warrant, ***,! 


"The Court, in Giordenello v. United 
States, 357 U. S. 480, 78 S. Ct. 1245, 2L. 
Ed, 2a 1503 applied this rule to an affi- 
davit similar to that relied upon here. 
Affiant in that case swore that petitioner 
‘did receive, conceal, etc. narcotic drugs *** 
with knowledge of unlawful importation ***,' 
Id., 357 U. S. at 481, 78 S. Ct. at 1247. 
The Court announced the guiding principles to be: 


9/ The constitutional (Fourth Amendment) standards for 
probable cause apply to arrest as well as to search 
warrants. See Beck v. Ohio, 379 U. S. 89, 96, 85 
S. Ct. 223, 228 (1964); Perry v. United States, 118 
U.S. App. D. C. 360, 361, 336 F. 2d 748, 749 (1964). 
"In a doubtful or marginal case of probable cause an 
arrest may be suStainable on a warrant where without 
one it would fall." Ford & Kimble v. United States, 

U8 Appi De C:. » 352 F. ed 

527, 933 (1965) (en banc). =~ 


= 28 = 


| 

| 
'that the inferences from the facts! which 
lead to the complaint "[must] be drawn by 
a neutral and detached magistrate instead 
of being judged by the officer engaged in the 
often competitive enterprise of ferreting out 
erime." Johnson v. Unitcd States, 833 U. S. 
10, 14, 68 S. Ct. 367, 369, 92 L. Ed. 436. 
The purpose of the complaint, then,|/is to 
enable the appropriate magistrate Hex to deter- 
mine whether the "probable cause" required to 
support a warrant exists, The Commissioner 
must judge for himself the persuasiveness of 
the facts relied on by 2 complaining officer 
to show probable cause. He should not accept 
without question the complainant's mere con- 
clusion ***,' 357 U. S., at 486, 78S. Ct., 
at 1250." 


In United States v. Ventresca, 380 U. S. 102, 
109, 85 S. Ct. 741, 746 (1965) the Supreme Court said 
| 


that "[T]he resolution of doubtful or marginal eases in 


this area [of probable cause] should be largelly deter- 


mined by the preference to be accorded to warrants." 
Under these circumstances, it is not at all 
surprising that the courts have held that in warrant- 
less arrest the burden is upon the prosecution to show 
that the arrest is valid. In Rouse v. United 
Ui, Ss. App. Die Cs 
1014 (1966), this Court remanded a case in wh 


issue raised on appeal concerned the admissibility in 


| 
evidence of narcotics allegedly found on defendant's 
| 
person at the time of his arrest, stating that the police 


have the burden of showing that 2 warrantless arrest is 


valid. The Court stated that in such a situation "the 


er DO) A: 


courts must ‘Scrutinize more casevuily the testimony 
in cases involving warrantless arrests,'" citing Jack- 
son v. United States, 122 U. S. App. D. C. 324, 353 F. 2d 
862, 868 n. 15 (1965). 

The prosecution quite obviously has not met the 
purden of showing that the warrantless arrest made in this 
case was a valid one. The arrest being illegal, the 


search incident thereto was equally illegal. 


Conclusion 

The record in this case clearly fails to show 
probable cause for appellant's arrest. His arrest being 
illegal, the search of his person which produced the 
narcotics is equally illegal, It follows that the intro- 
duction into evidence of the illegally seized heroin was 
reversible error. 

It was also reversible error for the trial court 


to refuse to permit appellant to inquire into the "under- 


lying circumstances" relating to the informant's relia- 


bility and credibility. 

It follows that appellant's conviction should 
pe reversed and the indictment dismissed. Since it is 
clear that the Government has no case against appellant 
4f it is not permitted to use the seized heroin as evi- 
dence, no purpose would be served by a remand for a new 


trial, Indeed, it would be unfair and inequitable under 


ee) ae 


> ) . spn ge + | ; 
the racts and cirewnsvances of this case to deaay the 
| 
final disposition of this case any longer. 


Respectfully submitted, 


| 

| 

| 
/s/_ Samuel K, Abrams 
amue . Abrams 


/s/ A 2) 
Newell A. Clapp 
Attorneys for appellant appointed 
by this Court 
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Washington, D. C. 20004 
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REPLY BRIEF FOR APPELLANT 
Appellee places major reliance in its 
brief upan the fact that Esther McNair, who was 
Ridine an the same automobile with appellant prior 
to his arrest, threw her purse from the automobile 


and that the purse was found to contain "twenty-six 


ue 
decks of a white powder” (tr. 15). This reliance 


is misplaced, both in fact and in law. 

Contrary to the assumption of appellee that 
Esther McNair threw the purse prier.to the arrest of 
appellant, the testimony beth of the arresting 
officers and of appellant makes it perfectly apparent 
that in fact the purse was thrown after the arrest 
of appellant. The brief of appellee, after quoting 
the statement of one of the arresting officers that 
Esther McNair threw her purse prior to appellant's 
arrest, sets forth testimony of appellant in support 
of its assertion that the arresting officer's state- 
ment was “essentially uncontradicted" (Appellee's 
Brief, p.6). The fact is that the cited testimeny 
1/ References are te the transcript of the hearing 


on the motion to suppress evidence, unless 
otherwise noted. 


| 
of appellant upon which appellee relies flatly 
| 
contradicts this statement of the arresting | 
officer (tr. 6-7): 


"Q. [PROSECUTOR]:...[A]t the time that) you 
returned to 8th and L Street, Northwest 
and these police officers approached 
the car, didn't you see Mrs. McNair 
throw her pocketbook outside? 


[DEFENDANT]: She didn't throw it out then. 
Did you see the police officer pic 


pocketbook and at that time didn't 
contain about twenty-five decks of heroin? 


No. I had my back to the car. They had me 
utside of the car and I had back to the 


fe) ay c 
car and I hea one 0 he officers say 


he said, Your Honor: I saw you doi tha 
Esther. (bmphasis added.) 27 
27 The testimony of appellant cited by appellee should 
properly be read in the context of the questions 
by the prosecutor and answers by the appellant which 
preceded it, as follows (tr. 5-6): 

"Q, All right. And at that time, then, when you 
went back to the vicinity of 8th and L Street, 
Northwest, didn't the police officers then 
approach you and notify you that they were 
police officers and placed you under arrest 
for narcotics violation? 


Not in that manner. 


What did they do? 


When we pulled about fifty feet of the corner 

at 8th and L, this man stopped his car, and the 
officers were standing in the alley behind the 
church. He stopped his car just about a few 
feet past the alley. They approached the car at 
once, pulled the door open, told me to get out. 
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Equally contradictory of appellee's version 
is the testimony of the police officers themselves. 
Detective Paul, quoted by the appellee (Appellee's 
Brief, p.6), testified as follows: 

"At this time I approached the car. Esther 
McNair, who was in the back seat of the car, 
threw her pocketbook or little purse she had 
out of the car onto the snowbank. Detective 
Didone immediately -- he was in the car a 
short distance behind theirs. He stopped and 
he picked up this package. It had twenty-six 
decks of a white powder. (tr. 15)." 

Detective Paul's assertion that Esther 
McNair threw her pocketbook or purse, and that Detective 


Didone "immediately" picked it up, prior to the arrest 


(or, as he qualified his answer "before I got to this 


defendant”) does not accord with the account given 
at the trial by Detective Didone. On cross-examina- 
tion (trial tr. 57), Didone was asked: 


"Q. And so you were there when the arrests 
were made?" 


and he made the following reply: 


27 (continued from page 


So I asked them, for what. They said, just 
get out. 

The first officer was Mr. DePaul; the next 
officer was Officer Didone. They kept questioning 
me to get out. 

I said: O.K. 

So as I went to step out the car, another 
officer came,a colored officer,he came around and 
he took this arm and put it up behind my back and 
dislocated my kidney. Then at that time, another 
officer came--they all were standing there in a 
bunch at the time. and they arrested me." 


Yes, sir, I had just arrived at the scene 
at the time the arrests were being made. 


| 
Detective Didone's statement that the arrests 
were being made at the time he arrived directly 
| 
contradicts his fellow officer's account of the 
sequence of events. 
In point of fact, Detective Paul gave 
testimony at the trial (trial tr. 16) which made it 
plain that he too recognized that the purse was 
thrown after the arrests: | 
"THE WITNESS (DETECTIVE PAUL):... 
"The car parked on the north side of the 
700 block of L Street. At this time I observed 
the defendant Nelson getting out of thej|car on 
the passenger's side, Esther McNair opened the 
door on the street side, the back door. | 
"We approached the car and told Esther 
McNair and Nelson that they were under arrest 
for violation of the Harrison Narcotics! Act. 
"Esther McNair threw a -- 
BY MR. CAPUTY: 
"9. Did you search Nelson?" 
Although the prosecutor interrupted Detective 
| 


Paul before the latter could complete his sentence, 


this testimony is subject to no other interpretation 


than that Detective Paul agreed with Detective Didone 


and the appellant that the arrest preceded the throw- 
ing of the purse. 

Even if we were to assume, arguendo, that 
the purse was thrown prior to the time that Detective 
Paul "got to this defendant" (tr. 17), there is 
absolutely no reason to believe that he knew at the 
time of the arrest that the purse contained heroin. 
The purse, or the package containing the heroin, was 
picked up by Detective Didone, and not by Detective 
Paul. As noted, Detective Didone testified that 
the arrests were being made at the time he arrived 
at the scene. There is no testimony that either 
Detective Didone or Detective Paul knew what was 
in the purse at the time that Detective Paul 
arrested appellant. In that connection, it should be 


noted that the question asked by the judge below 


who heard the motion to suppress (tr. 16-17) upon which 


appellee relies was whether the package was thrown out 
of the car prior to the arrest of appellant by Detec- 
tive Paul and not whether Detective Didone (a) picked 
up the package or (b) knew its contents prior to the 


arrest. 


Appellee's further statement of the! facts 
and of the applicable law is subject to the same 
infirmity as its statement of the facts relating to 


the throwing of the purse. Appellee states 


(Appellee's Brief, pp.6-7) that it "feels that this 


fact [the purse incident] could be said to 
constitute strong evidence that a felony was being 
committed by the appellant in the presence bt che 
police" and that constructive possession constitutes 


"'possession of the narcotic drug'"” when one has 
| 


"dominance and control over the possessor." 


There is not one scintilla of evidence in the 
record that appellant had dominance or control over 
Esther McNair. In support of its argument, appellee 
states that the police were twice informed that appellant 
and his wife were engaged in a joint effort to sell 


3/ 
heroin; that the two were followed to the place of 


| 

3/7 It is a misstatement of the record to say that 

appellant and Esther McNair were engaged in a 
joint effort to sell heroin, The hearsay statement 
of the unnamed informants was "that both of these 
Subjects, Nelson and McNair, were both selling heroin 
around the vicinity of 8th and L Streets, Northwest." 
(tr. 12). There was no testimony that the two were 
acting jointly. 


an alleged "pick-up" and seen entering an apartment 
together; and that Esther McNair was seen throwing 
the purse from the car in which appellant was 
sitting. Such evidence does not establish dominance 
or control. 


The leading case of Hernandez v. United 


States, 300 F.2d 114, 116 (9th Cir.1962), cited by 


appellee, (Appellee's Brief, p.7) sets forth the 
requisites for a finding that a defendant has con- 
structive possession of narcotics by reason of his 
dominion and control over the narcotics where the 
proof is that of actual possession by one not on trial. 
In Hernandez,! the defendant arranged a sale of heroin 
to a government agent through a government informer 
and met by prearrangement with the informer and the 
agent in the informer's hotel room. The defendant 
left the hotel room and was not present when the 
informer subsequently delivered the heroin to the 
government agent and collected the purchase price. 
Though the trial court found that the prosecution had 
failed to prove that the defendant personally had 
either physical possession of the heroin or power to 


control it, that court nevertheless concluded that the 


-B- 
actual possession of the informer was to be imputed 
to the defendant as a matter of law because of the 

common scheme or plan in which the two were engaged. 


In reversing, the Court of Appeals ruled that an 
interpretation of the term "possession" in 21 U.S.C. 
Sec.174 which would include the possession of a third 
person, not on trial, with whom defendant has entered 
into a common scheme or plan or whom he hes deaea or 
abetted, but whose possession of narcotics drugs he 
has neither shared nor controlled, "would rire 
consistent with the language, the structure, jand the 
purposes of the statute." 300 F.2d at 119. Hernandez 
and the cases it cites make clear that if a defendant 
" 


is to be held to have "dominion" and "control" over 


narcotics there must be evidence in the proceeding 


establishing the dominion and control exercised by 


the defendant. 
Lyons v. United States, 211 A.2d Ti (D0 

Ct.App.1966), cited by appellee (Appellee's Brief, 

p.8, fn.6), uses language which applies directly to 

this factual situation. There, the defendant was in 

a car with two other persons. At 12:30 pam. lan officer 


walking toward the car saw one of the occupants 
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(Spriggs) place into his shoe a brown or tan envelope 
which the officer "suspected of being narcotics." 

The officer placed Spriggs under arrest and removed 

a package from his shoe containing 96 capsules of 
white powder. The officer then advised the defendant 
Lyons and the third occupant of the car that they 
were under arrest. The appellate court reversed the 
conviction of Lyons under the District of Columbia 
Narcotic Vagrancy Statute, D.C. Code, 1961, 33-4164, 
holding that there was no probable cause for the 
arrest of the defendant. In so ruling, the appellate 
court said: 


"There was no evidence that Lyons had 
any knowledge of the possession of the narcotics 
by Spriggs. Lyons' only connection with 
Spriggs: was that they were both occupants of 
the same car. This may have given rise to a 
suspicion that Lyons was engaged with Spriggs 
in some illegal narcotic activity, but mere 
suspicion will not justify an arrest. The 
following language from the United States v. 
Di Re, 332 U.S. 581, 593, 68 S.Ct. 222, 228, 
92 L.Ed. 210 (1948), is appropriate here. 


"'The argument that one who "accompanies 
a criminal to a crime rendezvous" cannot 
be assumed to be a bystander, forceful 
enough in some circumstances, is farfetched 
when the meeting is not secretive or in a 
suspicious hide-out but in broad daylight, 
in plain sight of passersby, in a public 
street of a large city, and where the 
alleged substantive crime is one which does 
not necessarily involve any act visibly 
eriminal'"” 


To apply the Supreme Court test enunciated 
in United States v. Di Re, 332 U.S. 581, (1948), 
against the facts in this case: the meeting of 
appellant with Esther McNair was not secretive ner in 
a suspicious hide-out but in broad daylight, in plain 
sight ef passersby; it was in a public street ef a 
large city; and the alleged substantive eeihial bas 
one which does not necessarily involve any act visibly 
criminal. Appellant had neitner actual nor ca#n- 
structive possession of the narcotics nor did) he have 
dominion or centrol of them. Under the etnounstances, 
there is no basis whats*sever to impute the pessession 
ef narcotics by Esther McNair, if such they were, to 


appellant. 


Appellee has urged (Appellee's Brief, p,.5) 


that "all ef the events predicted by that infermant 


took place precisely as he said they would." | The 
| 


facts upen which appellee bases this statement are 
exactly two in number: (1) "...that Joseph Nelsen 
| 
and his common law wife, Esther McNair, were getting 


jt 


ready to make a trip to Northeast Wasningten. 


(tr. 12) and (2) "...that when they made these trips, 
| 
they would occasionally, ence in a while they| would 


use a blue Mercury, D.C. tags PL-993." (tr. 12). 


In its Counterstatement of the Case, 
appellee has made no mention of two other facts which 
are of relevance in evaluating these two facts upon 
which appellee relies. On cross-examination on the 
motion to suppress evidence, Detective Paul testified 
that he knew that the address to which appellant went 
in Northeast Washington was one which appellant had 
previously given as his address, (tr.21). Further, 
on cross-examination on the motion, Detective Paul 
testified that on the trip to Northeast Washington 
appellant left the car to go into a grocery store on 
Eastern Avenue and that he came out with two bags of 
groceries which he later took to the address which 


Detective Paul knew to be where appellant had said 


that he lived. (tr. 22). 


Certainly, the conduct of appellant with 
respect to the facts which checked out was far more 
consistent with innocence than with criminality. On 
the basis of what Detective Paul saw and what Detective 
Paul knew with respect to appellant's address, there 
was every reason for him to believe that appellant was 
going to the Northeast Washington address to take in 


a supply of groceries, and absolutely no reason for 


io 


him to believe that appellant went to the Northeast 
Washington address "for the purpose of getting a 
fresh supply of heroin." There was nothing whatsoever 
in the surveillance of appellant which could Have led 
the police officers to conclude that appellant made 
the trip to pick up heroin or that in fact he 'did so. 
By the same token, the fact that appellant 
occasionally made the trip to Northeast Washington in 
a blue Mercury is of no consequence. To convey such 


information, an informant would certainly not |have 


to know that the car was being used to pick up a 
supply of heroin. Much more likely, the informant 
would know no more than that appellant was going on a 
trip to pick up and deliver a supply of groceries to 
his residence in Northeast Washington. The short of 
it is that, under the test of Aguilar v. State of 
Texas, 378 U.S. 108, 114, these facts did not constitute 
information concerning "some of the underlying circum- 


stances from which the informant concluded that the 
| 


narcotics were where he claimed they were.” | 


Appellee also relies on the statement of 
Detective Paul that he knew that appellant had been 
previously convicted for violation of the Federal 


Narcotics Act (tr. 16). This seems scarcely a basis 
| 
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upon which to establish probable cause. As noted by 


the Supreme Court in Beck v. State of Ohio, 379 U.S. 


89, 97, to hold that "ynowledge...of these facts 


constituted probable cause would be to hold that anyone 
with a previous criminal record could be arrested at 
will." 
CONCLUSION 

The record in this case clearly shows that 
there was no probable cause for appellant's arrest. 
Appellant's conviction should be reversed and the 
indictment dismissed. 
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